


amount of $1,800 over the life of the loan,” when in fact the monthly payments are
$2,225.

Appearing specially, defendants moved to quash service of summons on the
ground the court lacks personal jurisdiction over them because they “had no contacts with
plaintiffs in California, let alone the minimum contacts necessary to satisfy the due
process.requirements of the U.S. Constitution.” (Code Civ. Proc., § 418.10, subd. (a)(1).)
Deferidants,‘who are not licensed to do business in California, claim they assisted
plaintiffs‘with"thfl_: geﬁnance of their Idaho home, the proceeds of which were used to
phiéhésé the h‘b‘rﬁe in California, and referred plaintiffs to another mortgage broker that
was licensed to do business in California for assistance in financing the California home.

The trial court concluded there is no evidence defendants were involved in the
California transaction other than confirming that the proceeds from the Idaho refinance
were available and dismissed plaiﬁtiffs’ complaint. Plaintiffs appeal, contending the
evidence established defendants originated the loan for their California home, had
numerous communications with plaintiffs and plaintiffs’ agents in California about both
the refinancing of their Idaho home and the financing of their California home, and were
paid a portion of the brokerage fees collected in connection with the purchase of the
California home. For these reasons plaintiffs assert California has jurisdiction over
defendants.. |

We shall conclude plaintiffs established a basis for personal jurisdiction by
demonstrating that defendants actively assisted them in obtaining financing for their
California home and were compensated for their efforts. Accordingly, we shall reverse.

FACTUAL AND PROCEDURAL BACKGROUND

The evidence presented in support of and in opposition to the motion to quash
established the following: Colonial is a mortgage brokerage firm, is incorporated in
Utah, and its office is in Murray, Utah. Colonial is not licensed to do business in

California. When Colonial “came across [loans] that it was unable to do,” such as when







California. During subsequent conversations with plaintiff Michael McMenamy, Jones
gathered information relevant to both the refinance of the Idaho home and the purchase of
the California home. Plaintiffs told Jones they could afford a loan payment of
approximately $1,800 a month on the California home.

Jones and Colonial brokered the refinance of the mortgage on the Idaho home,
which closed on July 22, 2008. Plaintiffs received $92,006.18 in cash as a result of the
refinance, and a check for that amount was distributed at closing. Jones referred
plaintiffs’ California loan to Hodge at Flagship because Colonial was not licensed to do
business in California.2 Hodge recalled receiving the file from Jones. While she could
not recall specifically what was in the file, she agreed that “when Colonial sent [her] the
file, the information all had to be there in order for [her] to do something.”

Plaintiffs’ California real estate agent Georgann Russell had numerous
communications with Jones concerning the financing of the California property and
understood Colonial was acting as the mortgage broker for the California loan.
According to Russell, Jones ordered the appraisal for the California property and
provided her with the appraiser’s contact information. He also worked with Russell and
the escrow officer at Placer Title Company “to complete all of the documentation to close
the sale and escrow” of the California property. At no time was Russell “informed that

any person or entity other than . . . Jones at Colonial was acting as the mortgage broker

for [plaintiffs].”

2 In his declaration, Jones represents that he informed Diana McMenamy in their initial

conversation that neither he nor Colonial could broker the California loan but that he

- could refer her to another mortgage broker that was licensed to do business in California.
Sometime thereafter, Diana McMenamy called Jones in Utah and said she wanted him
and Colonial to broker plaintiffs’ Idaho refinance.







misrepresented to plaintiffs that their monthly loan payments on the California home
would be approximately $1,800 over the life of the loan, when in fact the monthly loan
payments are $2,225.

Appearing specially, defendants moved to quash service of summons on the
ground the court lacks personal jurisdiction over them because they “had no contacts with
plaintiffs in California, let alone the minimum contacts necessary to satisfy the due
process requirements of the U.S. Constitution.” Defendants claimed Flagship, not
Colonial, was the mortgage broker that originated the California loan, and Colonial was
merely a referral source for the loan. According to defendants, all of their contacts with
California were related to the refinance of the Idaho property.

The trial court dismissed the action for lack of personal jurisdiction, ruling “[o]n
the whole, the evidence fails to show minimum contacts . . ..” The court found “the
declarations submitted in opposition do not establish that defendants conducted any
business in the state of California or engaged in any activity subjecting them to the
personal jurisdiction of California.” Rather, the court concluded the evidence “only
show[s] that Mr. Jones was aware of the plaintiffs’ intended use of the proceeds from the
refinance of their Idaho home to make a down payment on their purchase of the home in
California and that Mr. Jones assisted the plaintiffs in coordinating the delivery of the
refinance proceeds in the Nevada County escrow that plaintiffs used to purchase their
new home in California. ... There is no evidence whatsoever that Mr. Jones was
involved in the California transaction other than confirming that Idaho proceeds were

available.”>

5 Defendants’ motion was initially heard on October 21, 2011. Prior thereto, the trial
court issued a tentative ruling granting the motion and dismissing plaintiffs’ complaint.
At the hearing, however, the court granted plaintiffs’ request for a 90-day continuance to
allow them to conduct discovery “on the sole issue of the motion to quash .. ..”
Thereafter, the parties filed supplemental briefs and supporting declarations. A hearing
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contacts with the forum; and (3) the assertion of personal jurisdiction would comport
with fair play and substantial justice. (/bid.)

A plaintiff opposing a motion to quash service of process for lack of personal
jurisdiction has the initial burden of demonstrating facts establishing a basis for personal
jurisdiction. (Snowney, supra, 35 Cal.4th at p. 1062.) If the plaintiff satisfies that
burden, the burden shifts to the defendant to show that the exercise of jurisdiction would
be unreasonable. (Ibid.)

“ “On review, the question of jurisdiction is, in essence, one of law. When the
facts giving rise to jurisdiction are conflicting, the trial court’s factual determinations are
reviewed for substantial evidence. [Citation.] Even then, we review independently the
trial court’s conclusions as to the legal significance of the facts. [Citations.] When the
jurisdictional facts are not in dispute, the question of whether the defendant is subject to
personal jurisdiction is purely a legal question that we review de novo. [Citation.]’
[Citations.] The ultimate issue of whether an exercise of jurisdiction is fair and
reasonable is a legal determination subject to de novo review on appeal. [Citation.]”
(Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th 556, 568.) Applying these
standards to the facts of this case, we conclude that California may exercise specific
jurisdiction over defendants. |

We first consider whether defendants purposefully availed themselves of forum
benefits. “ “ “The purposeful availment inquiry . . . focuses on the defendant’s
intentionality. [Citation.] This prong is only satisfied when the defendant purposefully
and voluntarily directs [its] activities toward the forum so that [it] should expect, by
virtue of the benefit [it] receives, to be subject to the court’s jurisdiction based on” [its]
contacts with the forum.” [Citations.] Thus, purposeful availment occurs where a
nonresident defendant © “purposefully direct[s]” [its] activities at residents of the forum’

[3N13

[citation], ¢ “purposefully derive[s] benefit” from’ its activities in the forum [citation],

‘create[s] a “substantial connection” with the forum’ [citation], * “deliberately” has







confirmed by his statement in the same email, “I spoke with [the escrow officer for the
California property] regarding the $1,000 [security deposit paid on the California
property] and they will disburse that money back to Michael at closing.” That security
deposit related solely to the California loan and had nothing to do with the Idaho
refinance.

Plaintiffs also introduced evidence that defendants purposefully derived a financial
benefit from assisting plaintiffs in obtaining financing for their California home. (See
Snowney, supra, 35 Cal.4th at p. 1063.) According to Colonial’s Vice President Adam
Erikson, when, as here, Colonial referred loans to Flagship, Flagship paid Colonial First
Business Development, LLC, an entity managed by the owners of Colonial, owned by
their wives, and with no employees of its own, a percentage of its brokerage fee or loan
origination fee, and Colonial First Business Development, LL.C, passed on a portion of
that fee to the referring loan officer, in this case Jones. The fee paid to Colonial First
Business Development, LLC, was for work performed by Colonial and J ones; that
Colonial chose to have Flagship pay the fee to a shell entity does not mean that Colonial
did not purposefully derive a benefit from assisting plaintiffs.6

That Colonial is not identified as the mortgage broker or loan officer in the loan
documents for the California loan is not dispositive where, as here, the evidence shows
Colonial and Jones played an active role in assisting plaintiffs in obtaining financing for
their California home. Hodge’s testimony at her deposition that Flagship originated the

California loan because “the loan funded through Flagship” and that Flagship was the

6  Defendants’ claim in their respondents’ brief — that Colonial First Business
Development, LL.C, merely received a referral fee that was not part of the closing — is
contradicted by the deposition testimony of Erikson, who, in addition to serving as a Vice
President at Colonial, is one of Colonial First Business Development, LL.C’s managing
agents. According to Erickson, Flagship paid Colonial First Business Development,
LLC, a portion of “the loan brokerage fee or loan origination fee.”
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Finally, having determined that plaintiffs met their burden with respect to the first
two requirements of the specific personal jurisdiction inquiry, we must consider whether
the assertion of personal jurisdiction is fair. (Snowney, supra, 35 Cal.4th at p. 1070.) “In
making this determination, the ‘court “must consider the burden on the defendant, the
interests of the forum State, and the plaintiff’s interest in obtaining relief. It must also
weigh in its determination ‘the interstate judicial system’s interest in obtaining the most
efficient resolution of controversies; and the shared interest of the several States in
furthering fundamental substantive social policies.” ”’ [Citations.] ‘Where], as here,] a
defendant who purposefully has directed [its] activities at forum residents seeks to defeat
jurisdiction, [it] must present a compelling case that the presence of some other
considerations would render jurisdiction unreasonable.” [Citation.]” (/bid.)

Defendants argue forcing them to defend in California would be unjust and unfair
because they lacked sufficient contacts with California to support a finding of
jurisdiction, and any contacts they did have related solely to the refinance of plaintiffs’
Idaho home. We have concluded that defendants had significant contacts with California
through their role in assisting plaintiffs in obtaining financing for plaintiffs’ California
home, and that the litigation bears a substantial connection to those contacts. Plaintiffs
are California residents. The conduct at issue involved their California residence. The
burden on defendants, Utah residents, to defend in California, while not inconsequential,
is not great. Plaintiffs and other witnesses reside in California, and California is a short
plane ride from Utah. Moreover, California has a strong interest in providing a forum to
its residents. (See Vons Companies, Inc. v. Seabest Foods, Inc. (1996) 14 Cal.4th 434,
477.) In short, defendants have failed to demonstrate that the exercise of jurisdiction by
the California courts in this matter would be fundamentally unfair.

Accordingly, we conclude the trial court erred in dismissing plaintiffs’ complaint

for lack of personal jurisdiction.
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